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Article 6

THE AMERICAN LAW INSTIUTE'S

RESTATEMENT OF THE LAW OF AGENCY WITH

ANNOTATIONS TO THE INDIANA DECISIONS*
Topic 2.

Section 399.

Liabilities

REm.EIES OF PRINCIPAL.

A principal whose agent has violated or threatens to violate
his duties has an appropriate remedy for such violation. Such

remedy may be:
(a) an action on the contract of service;
(b) an action of tort;
(c) a bill in equity to enforce the provisions of an express
trust undertaken by the agent;
(d) an action of quasi contract or an equitable action to enforce a constructive trust;

(e) a bill for an accounting;
(f)

a bill for an injunction;

(g) set-off or counterclaim;
(h) causing the agent to be made party to an action
brought by a third person against the principal;
(i) self-help;
(j) discharge; or
(k) refusal to pay compensation or rescission of the con-

tract of employment.
Annotation:
Clause (a). Janes v. Gregg, 17 Ind. 84 (1861).
Clause (b). Lindley v. Downing, 2 Ind. 418 (1850); Nading v. Howe, 23
Ind. App. 690, 55 N. E. 1032 (1900).
Clause (c). No Indiana cases dealing with the subject matter of this division
of Section 399 have been found.
Clause (d). English v. Devarro, 6 Blackf. 588 (1841); Holthouse v. Poling,
52 Ind. App. 568, 99 N. E. 810 (1912).
Clause (e). Coquillard v. Suydam, 8 Blacklf. 24 (1846); Holthouse v. Poling,
52 Ind. App. 568, 99 N. E. 810 (1912).
*The publication of the rules (not the Comments and Examples) of the Restatement of the- Law of Agency, together with the Indiana Annotations, is continued in the Notre Dame Lawyer by an arrangement with the American Law
Institute which holds the copyright privileges to that part of the Annotations not
previously published in this Law Review. It is with the consent of the American
Law Institute that the publication is continued in the Notre Dame Lawyer. The
publication is concluded in this issue.
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Clause (f). No Indiana cases dealing with the subject
of Section 399 have been found.
Clase (g). No Indiana cases dealing with the subject
of Section 399 have been found.
Clause (h). No Indiana cases dealing with the subject
of Section 399 have been found.
Clause (i). No Indiana cases dealing with the subject
of Section 399 have been found.
Clause (j). Rogers v. Rogers, 70 Ind. App. 659, 122 N.
Lathrop, 18 Ind. App. 633, 46 N. E. 154 (1897).
Clause (k). No Indiana cases dealing with the subject
of Section 399 have been found.

matter of this division
matter of this division
matter of this division
matter of this division
E. 778 (1919); Pape v.
matter of this division

Section 400. LIABILITY FOR BREACH oF CONTRACT.
An agent who commits a breach of his contract with his
principal is subject to liability to the principal in accordance
with the principles stated in the Restatement of Contracts.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 401.

LIABILITY IN TORT FOR LOSS CAUSED.

In accordance with the principles stated in the Restatement
of Torts, an agent is subject to liability for loss caused to the
principal by any breach of duty except a breach of a duty aris.
ing wholly from a contract with the principal.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been

found.

Section 402.

LIABILITY FOR VALUE OF PRINCIPAL'S PROPERTY.

(1) An agent is subject to liability to the principal for the
value of a chattel, a chose in action, or money which the agent
holds for the principal and to the immediate possession of
which the principal is entitled, together with interest thereon
if the amount is liquidated, or damages, if the agent:
(a) intentionally or negligently destroys it or causes its
loss;
(b) uses it for his own purposes under an adverse claim;
(c) unreasonably refuses to surrender it on demand;
(d) manifests that he will not surrender it except on conditions which he is not privileged to exact;
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(e) makes delivery of it to a person to whom he is not authorized to deliver it;
(f) improperly causes the title or indicia of title to be
placed in his own name, if either this is done in bad
faith or the thing substantially depreciates in value
while the title is so held;
(g) deviates substantially from his authority in its transfer
to a third person in a sale or purchase; or
(h) intentionally and substantially deviates from his authority in dealing with the possession of the thing, and
if, during course of such wrongful dealing or because
of it, the thing suffers substantial harm.
(2) An agent who deviates substantially from his authority
in the transfer of land belonging to the principal or who, in
bad faith, causes the title of such land to be placed in his own
name, is subject to liability to the principal for the value of
the land.
Annotation:
Clause (a). Naltner v. Dolan, 108 Ind. 500, 8 N. E. 289, 58 Am. Rep. 61
(1886).
Clause (b). Bunger v. Roddy, 70 Ind. 26 (1880).
Clause (c). Green v. Macy, 36 Ind. App. 560, 76 N. E. 264 (1905); Nading
v. Howe, 23 Ind. App. 690, 55 N. E. 1032 (1899).
Clause (d). No Indiana cases dealing with the subject matter of this subdivision of Section 402 have been found.
Clause (e). McFadden v. Wilson, 96 Ind. 253 (1884).
Clause (f). Naltner v. Dolan, 108 Ind. 500, 8 N. E. 289, 58 Am. Rep. 61
(1886); Gilbert v. Welsch, 75 Ind. 557 (1881).
Clause (g). State v. Greensdale, 106 Ind. 364, 6 N. E. 926 (1885).
Clause (h). Naltner v. Dolan, 108 Ind. 500, 8 N. E. 289, 58 Am. Rep. 61
(1886); State v. Greensdae, 106 Ind. 364, 6 N. E. 926 (1886).

Section 403.

LIABILITY FOR THINGS RECEIVED IN VIOLATION OF
DUTY OF LOYALTY.

If an agent receives anything as a result of his violation of
a duty of loyalty to the principal, he is subject to a liability to
deliver it, its value, or its proceeds, to the principal
Annotation:
Nading v. Howe, 23 Ind. App. 690, 55 N. E. 1032 (1900); Durham v. Craig,
79 Ind. 117 (1881).

Section 404.

LIABILITY FOR VALUE OF USE OF PRiNcIPAL'S ASSETS.

An agent who, in violation of duty to his principal, uses for
his own purposes or those of a third person assets of the prin-
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cipal's business is subject to liability to the principal for the
value of the use. If the use predominates in producing a profit
he is subject to liability, at the principal's election, for such
profit; he is not, however, liable for profits made by him merely by the use of time which he has contracted to devote to the
principal without violation of his duty not to act adversely or
in competition with the principal.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. McKay
v. Cor'wine, 69 Ind. App. 208, 119 N. E. 341 (1919).

Section 405.

LiAiLiTv FOR CONDUCT OF OTHER AGENTS.

(1) Except as stated in Subsections (2) and (3), an agent
is not subject to liability to the principal for the conduct of
other agents.
(2) An agent is subject to liability to the principal if, having a duty to appoint or to supervise other agents, he has violated his duty through lack of care or otherwise in the appointment or supervision, and harm thereby results to the
principal in a foreseeable manner. He is also subject to liability if he directs, permits, or otherwise takes part in the improper conduct of other agents.
(3) An agent is subject to liability to a principal for the
failure of another agent to perform a service which he and
such other have jointly contracted to perform for the prin-

cipaL
Annotation:
See American Exp. Co. v. Haie, 21 Ind. 4, 83 Am. Dec. 334 (1863).

Section 406.

LtrLiTy FOR CONDUCT OF SUBAGENT.

Unless otherwise agreed, an agent is responsible to the principal for the conduct of a subagent with reference to the principal's affairs entrusted to the subagent as the agent is for his
own conduct; and as to other matters, as a principal is for the
conduct of an agent.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. American
Exp. Co. v. Haire, 21 Ind. 4, 83 Am. Dec. 334 (1863); Abbott v.Smith, 4 Ind.

4S2 (1853).
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Section 407.

PRINCIPAL'S POWER OF ELECTION.

(1) If an agent has received a benefit as a result of violating his duty of loyalty, the principal is entitled to recover
from him what he has so received, its value, or its proceeds,
and also the amount of damage thereby caused, except that if
the violation consists of the wrongful disposal of the principal's property, the principal cannot recover its value and also
what the agent received in exchange therefor.
(2) A principal who has recovered damages from a third
person because of an agent's violation of his duty of loyalty
is entitled nevertheless to obtain from the agent any profit
which the agent improperly received as a result of the transaction.
Annotation:
The rule stated in subsection 1 of this Section is in accord with the law of
Indiana. National Bank v. Se'ward, 106 Ind. 264, 6 N. E. 635 (1886); Love v.
Moss, 62 Ind. 255 (1878); Lafferty v. Jelley, 22 Ind. 471 (1864); Beckett v.

Bledsoe, 4 Ind. 256 (1853).
No Indiana cases dealing with the subject matter of subsection 2 have been
found.

Section 408.

LIABILITY CREATED BY PRINCIPAL'S RATIFICATION.

The ratification of the act of a purported agent subjects
him to liability to account to the person for whom he intended
or purported to act for profits made by him to which the purported principal would have been entitled if the act had been
authorized.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 409.

WHEN PRINCIPAL MAY TERMINATE EMPLOYMENT;
CONDONATION.

(1) A principal is privileged to discharge before the time
fixed by the contract of employment an agent who has committed such a violation of duty that his conduct constitutes a
material breach of contract or who, without committing a violation of duty, fails to perform or reasonably appears to be
unable to perform a material part of the promised service.
(2) The election by the principal not to discharge the agent
for a breach of duty does not of itself release the agent from
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liability for loss caused by it nor, if the agent commits subsequent breaches of duty, does it prevent the principal from
electing subsequently to treat it as a cause for discharge.
Annotation:
The rule stated in subsection 1 of this Section is in accord with the law of
Indiana. Hamilton v. Love, 152- Ind. 641, 53 N. E. 181, 71 Am. St. Rep. 384,
rehearing denied, 54 N. E. 437 (1899); Rogers v. Rogers, 70 Ind. App. 659, 122
N. E. 778 (1919); Pape v. Lathrop, 18 Ind. App. 633, 46 N. E. 154 (1897).
See Akron Milling Co. v. Leiter, 57 Ind. App. 394, 107 N. E. 99 (1914).

Topic 3.
Section 410.

Defenses

INCAPACITY OF AGENT.

Whether or not an agent who lacks full capacity is subject

to liability to the principal for conduct which, but for such
lack of capacity, would be a breach of duty, depends upon the

extent of his incapacity and the character of his conduct.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 411.

ILLEGALITY AS A DEFENSE FOR NONPERFORMANCE OF
SERVICE.

In accordance with and subject to the conditions stated in
the Restatement of Contracts, §§ 598-609, one who undertakes
to perform service as the agent of another is not liable for
failing to perform such service if, at the time of the undertaking or of performance, such service is illegal.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found, but for cases involving indemnity as covered by Comment (c), see:
Meyers v. Henderson, 204 Ind. 104, 181 N. E. 729 (1932); United States Exp.
Co. v. Lucas, 36 Ind. 361 (1871); Daniels v. Barney, 22 Ind. 207 (1864); Nave
v. Wilson, 12 Ind. App. 38, 38 N. E. 876 (1894).

Section 412.

CRIMINALITY AS DEFENSE FOR FAILuRE o ACCOUNT.

(1) Except as stated in Subsections (2) and (3), the fact
that money or other thing received by the agent from or on
behalf of the principal is the proceeds of a crime by the principal or by another, or was given to the agent to accomplish

an unlawful purpose does not relieve the agent from a duty
to account for it or its proceeds.
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(2) An agent who has received money or other thing from
or on behalf of the principal is under no duty to deliver the
same to the principal or to account for the use thereof:
(a) if the delivery to the principal would be or would aid
in the commission of a criminal act; or
(b) if the thing was obtained by the agent without his
fraud, duress, or undue influence, and
(i) the thing was given for the purpose of accomplishing a very serious crime, or
(ii) a crime involving more than a minor offense has
been accomplished by the delivery to the agent of
the thing or by its use.
(3) An agent who has received the proceeds or profits of an
act committed by him on behalf of and at the direction of the
principal and for which the principal is criminally responsible
is under no duty to deliver them to the principal if the crime
is more than a minor offense.
Annotation:
The rule stated in subsection 1 of this Section is in accord with the law of
Indiana. United States Exp. Co. v. Lucas, 36 Ind. 361 (1871); Daniels v. Barney,
22 Ind. 207 (1864); City of Indianapolis v. Skeen, 17 Ind. 628 (1861); Nave V.
Wilson, 12 Ind. App. 38, 38 N. E. 876 (1894).
No Indiana cases dealing with the subject matter of subsection 2 have been
found.

Section 413.

IMPOSSIBILITY AS DEFENSE.

Subject to and in accordance with the rules stated in the
Restatement of Contracts, §§ 454-469, an agent is under no
duty to render services, the performance of which is impossible or impracticable if, when he promises to perform them,
he has no reason to know that they are then impossible or impracticable or to anticipate that they will become such before
the time for performance.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. State v.
Hillis, 79 Ind. App. 599, 124 N. E. 515 (1919).

Section 414.

STATUTES OF FRAUDS As DEFENSE.

(1) If a statute provides that no action shall be brought
upon an agreement not capable of performance within a year
unless the promise is in writing signed by the party to be
charged, a person who orally promises to act as an agent for
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a period which cannot terminate within a year from the promise is not thereby subject to liability in an action upon the
agreement for a failure to perform it.
(2) Although a statute requires the creation of a trust in
land or other thing to be manifested and proved by a writing
signed by the party to be charged, an agent who is authorized
and who agrees orally to acquire such thing for the principal,
and who acquires it in his own name, holds the thing thus acquired upon a constructive or resulting trust for the principal
(3) If the principal is not bound to compensate the agent
for his services because the principal has not signed a memorandum as required by a statute, the agent is not liable for
failing to render promised services if, having been requested
to do so, the principal refuses to sign a memorandum.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 415.

PRrNcrPAi's CONTRIBUTORY FAULT AS DEFENSE.

The liability of the agent to the principal may be avoided6
terminated, or reduced by a breach of contract by the principal, his contributory fault, or his failure to mitigate dam.
ages.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found;

Section 416.

RATIFICATION OR A1?FIRMANCE AS DEFENSE.

The ratification or other affirmance by the principal of an
unauthorized act done by an agent acting in excess of his power to bind the principal releases the agent from liability in
damages to the principal for having violated a duty to him,
except where the principal:
(a) is obliged to affirm the act in order to protect his own
interests; or
(b) is caused to ratify by the misrepresentation or duress
of the agent.
Annotation:

The rule stated in this Section is in accord with the law of Indiana. Green v.
Green, 92 Ind. App. 314, 175 N. E. 258 (1931). No Indiana cases dealing with
exceptions in clauses (a) and (b) have been found.
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Section 417.

RIGHTS OF THIRD PERSONS AS DEFENSE.

An agent who has received anything on account of his principal cannot defeat the claim of the principal upon the ground
that a third person has a right superior to the principal's, except where:
(a) the agent has been divested of it by, or has delivered
it to, the holder of the paramount title; or
(b) the title of the principal has terminated after receipt
by the agent, by a voluntary transfer or otherwise.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 418.

PRIVILEGE

OF AGENT TO PROTECT

His

OWN INTER-

ESTS.

An agent is privileged to protect interests of his own which
are superior to those of the principal, although he does so at
the expense of the principal's interests or in disobedience to
his orders.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 419.

DISCHARGE BY RELEASE OR CONTRACT.

An agent who has committed a breach of duty to the principal is discharged from liability by an effective release from
or contract with the principal to discharge him.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been

found.

Section 420.

JUDICIAL DECLARATION OF INSOLVENCY
RUPTCY OF AGENT.

OR BANK-

(1) The agent's bankruptcy or judicial declaration of insolvency may discharge him from liability to the principal.
(2) The rights of the principal in property held for him by
the agent or held by the agent in breach of trust are not affected by the agent's bankruptcy or discharge in insolvency
proceedings.
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Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 421. SET-OFF AND COUNTERCLAIM.
Rights of set-off or counterclaim may be available to an
agent in an action brought against him by the principal.
Annotation:
See: INn. ANN. STAT. (Burns, 1933) § 2-1016; IND. AxN. STAT. (Burns, 1926)
IND. STAT. ANN. (Baldwin, 1934) § 120.

§ 371;

Topic 4. Duties and Liabilities of
Particular Kinds of Agents
Section 422. AGENTS IN CHARGE OF LAND OR CHATTELS.
Unless otherwise agreed, an agent who has charge of land
or chattels for his principal is subject to a duty to the principal to use reasonable care in their protection, to use them
only in accordance with the directions of the principal and
for his benefit, and to surrender them upon demand or upon
the termination of the agency.
Annotation:
See: Rochester v. Levering, 104 Ind. 562, 4 N. E. 203 (1886); Benson v. Liggett, 78 Ind. 452 (1881).

Section 423.

AGENTS HOLDING A TITLE.

Unless otherwise agreed, an agent who holds the title to
something for the principal is subject to a duty to the principal to use reasonable care in the protection of the title which
he so holds, in accordance with the directions of the principal,
to use it only for the principal's benefit, and to transfer it upon demand or upon the termination of the agency.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 424. AGENTS To Buy OR TO SELL.
Unless otherwise agreed, an agent employed to buy or to sell
is subject to a duty to the principal, within the limits set by
the principal's directions, to be loyal to the principal's interests and to use reasonable care to obtain terms which best satisfy the manifested purposes of the principal.
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Annotation:
The rule stated in this Section is in accord with the law of Indiana. Crisell
v. Riley, 5 Ind. App. 496, 30 N. E. 1101, rehearing denied, 5 Ind. App. 503, 32
N. E. 814 (1892).

Section 425.

AGENTS TO MAKE INVESTMENTS.

Unless otherwise agreed, an agent employed to make or
manage investments has a duty to the principal:
(a) to use care to invest promptly;
(b) to invest only in such securities as would be obtained
by a prudent man for his own account, having in view
both safety and income, considering the principal's
means and purposes; and
(c) to change investments in accordance with changes in
the security of the investments or the condition of the
principal, if his duties include management.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Babcock

v. Orbison, 25 Ind. 75 (1865); Bronnenberg v. Rinker, 2 Ind. App. 391, 28 N. E.
568 (1891).

Section 426.

AGENTS TO MAKE COLLECTIONS.

Unless otherwise agreed, an agent employed to collect from
others goods or money due the principal has a duty of using
reasonable care and skill in making such collections in accordance with the directions of the principal.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Moorman v. Wood, 117 Ind. 144, 19 N. E. 739 (1889); Chapman v. McCrea, 63 Ind.

360 (1878).

Section 427.

AGENTS WHO HAVE MADE COLLECTIONS.

The duties of an agent who has received goods or money
for the principal depend upon the agreement between them.
Unless otherwise agreed, the agent has a duty to use care to
keep them safely until they are remitted or delivered to the
principal, and to deliver them to the principal upon his demand
when the amount due him has been ascertained. The agent
may also have a duty to use care to notify the principal of the
collection, or to remit the goods or money to him within a reasonable time.
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Annotation:
The rule stated in this Section is in accord with the law of Indiana. Claypool
v. Gish, 108 Ind. 424, 9 N. E. 382 (1886); Dodds v. Vannoy, 61 Ind. 89 (1878);
Philips v. Wills, 2 Ind. 325 (1850); Armstrong v. Smith, 3 Blacki. 251 (1833).

Section 428.

SUBAGENTS.

(1) Unless otherwise agreed, a subagent who knows of the
existence of the ultimate principal owes him the duties owed
by an agent to a principal, except the duties dependent upon
the existence of a contract.
(2) Unless otherwise agreed, a subagent owes the agent
the duties of an agent to his principal.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. First
Nat. Bank v. First Nat. Bank, 76 Ind. 561, 40 Am. Rep. 261 (1881).

Section 429.

SERVANTS.

The rules stated in §§ 376-428 as applicable to the duties
and liabilities of agents apply also to those of servants.
Annotation:
In annotating sections 376-428, no distinction has been made between liabilities
of agents and servants; but see Kingan & Co. v. Silvers, 13 Ind. App. 80, 37 N.
E. 413 (1895).

Section 430.

PURPORTED AGENTS.

One who, without the consent or manifestation of consent
of another, purports to act as the agent for such other is subject to liability for loss occasioned to the other by such conduct or for the value of anything belonging to the purported
principal which he has improperly used, in accordance with
the principles stated in the Restatement of Torts. If the other
ratifies, the liability of the purported agent to the other is the
same as if he originally had been an agent who had acted
without authority and whose conduct the principal ratified.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 431.

AGENTS AND SUBAGENTS EMPLOYED FOR UNDISCLOSED
PRINCIPAL.

(1) If an agent employs another agent for an undisclosed
principal, the person so employed is subject to liability to the
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principal for a failure to perform duties due to the employing
agent, subject to and in accordance with the rules stated in
§§ 302-310.
(2) If an agent employs a subagent to perform services
for an undisclosed principal, the subagent is subject to liability to the principal for his conduct as if the principal were
disclosed, except that, until his discovery of the principal's
existence, conduct which is privileged as to the agent is privileged as to the principal.
Annotation:

No Indiana cases dealing with the subject matter of this Section have been
found.

Chapter 14
DUTIES AND LIABILITIES OF PRINCIPAL
TO AGENT
Topic 1.

Contractual and Quasi-Contractual
Duties and Liabilities

TfITLE A. INTERPRETATION OF CONTRACTS AND
LIABILITIES THEREUNDER
Section 432.

DuTY TO PERFORM CONTRACT.

A principal is subject to a duty to an agent to perform the
contract which he has made with the agent.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Richardson v. Eagle Machine Works, 78 Ind. 422, 41 Am. Rep. 584 (1881); Aetna Life
Ins. Co. v. Nexsen, 84 Ind. 347, 43 Am. Rep. 91 (1881); Smith v. Lane, 101 Ind.
449 (1885); Ricks v. Yates, 5 Ind. 115 (1854).

Section 433.

DUTY To FuRNISH OPPORTUNITY FOR WORK.

A principal does not, by contracting to employ an agent,
thereby promise to provide him with an opportunity for work;
the circumstances under which the agreement for employment
is made or the nature of the employment may warrant an inference of such a promise.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.
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Section 434.

DUTY

NOT TO INTERFERE WITH AGENT'S WORK.

A principal who has contracted to afford an agent an op-

portunity to work has a duty to refrain from unreasonably interfering with his work.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 435. DUTY TO GIVE AGENT INFORMATION.
In the absence of manifestations to the contrary, it is inferred that a principal contracts to use care to inform the
agent of risks of physical harm or pecuniary loss which, as
the principal has reason to know, exist in the performance of
authorized acts and which he has reason to know are unknown
to the agent. His duty to give other information depends upon
the agreement between them.
Annotation:
The following cases deal with the duty of the master to warn the servant of
dangers and hazards known to master, or which ought to be krown to him by
use 'of ordinary care, and which are not ordinarily and usually incident to the
business. Louisville, N. A. & C. Ry. Co. v. Wright, 115 Ind. 378, 17 N. E. 146,
7 Am. St. Rep. 432 (1888), rehearing denied, 115 Ind. 378, 17 N. E. 584, 7 Am.
St. Rep. 432; StandardOil Co. v. Fordeck, 34 Ind. App. 181, 71 N. E. 163 (1904);
Indianapolis Terra Cotta Co. v. Wachstetter, 44 Ind. App. 550, 88 N. E. 853
(1909); Consolidated Stone Co. v. Ellis, 46 Ind. App. 80, 91 N. E. 1095 (1910);
Republic I. & S. Co. v. Ldu, 48 Ind. App. 271, 92 N. E. 993 (1910).

Section 436.

DUTY TO KEEP AND RENDER ACCOUNTS.

A principal does not, by contracting to compensate an
agent, thereby promise to keep and render an account of the
amounts due from him to the agent.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 437.

DUTY OF GOOD CONDUCT.

Unless otherwise agreed, a principal who has contracted to

employ an agent has a duty to conduct himself so as not to
harm the agent's reputation nor to make it impossible for the
agent, consistently with his reasonable self-respect or personal safety, to continue in the employment.
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Annotation:

No Indiana cases dealing with the subject matter of this Section have been
found.

Section 438.

INDEMNITY OF AGENT; GENERAL PRINCIPLE.

In the absence of specific terms in the agreement of employment, the extent of the principal's duty to indemnify an
agent for payments made or losses suffered by the agent in
the performance of authorized transactions or as a result of
such transactions is based upon a fair apportionment of the
risks of the employment in light of business customs, the relationship of the parties, and the nature of the agent's undertaking.
Annotation:
See annotations to sections 439-440.

Section 439.

WHEN DUTY OF INDEmNiTy ExIsTs.

Unless otherwise agreed, the principal is subject to a duty
to an agent, not barred by the illegality of his conduct, to reimburse him for or to exonerate him from:
(a) authorized payments made by the agent on behalf of
the principal;
(b) payments upon contracts upon which the agent is authorized to make himself liable, and upon obligations
arising from the possession or ownership of things
which he is authorized to hold on account of the principal;
(c) payments of damages to third persons which he is required to make on account of the authorized performance of an act which constitutes a tort or a breach of
contract;
(d) expenses of defending actions by third persons brought
because of the agent's authorized conduct, such actions
being unfounded but not brought in bad faith; and
(e) payments resulting in benefit to the principal, made by
the agent under such conditions that it would be in.
equitable for indemnity not to be made.
Annotation:
Clause (a). Avery Co. v. Herriot-CarithersCo., 81 Ind. App. 348, 143 N. E.
304 (1924); Welker v. Applemnan, 44 Ind. App. 699, 90 N. E. 3S (1909);
Clauses (b), (c), (d). No Indiana cases dealing with the subject matter of
these divisions of Section 439 have been found.
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Clause (e).

Avery Co. v. Herriot-Cariters Co., 81 Ind. App. 348, 143 N. E.

304 (1924).

Section 440.

WREN

No DuTY OF INDEMNITY.

Unless otherwise agreed, the principal is not subject to a
duty to indemnify an agent:
(a) for pecuniary loss or other harm, not of benefit to the
principal, arising from the performance of unauthorized acts or resulting solely from the agent's negligence or other fault; or
(b) if the principal has otherwise performed his duties to
the agent, for physical harm caused by the performance of authorized acts, harm suffered as a result of
torts, other than the tortious institution of suits, committed upon the agent by third persons because of his
employment, or harm suffered by the refusal of third
persons to deal with him.
Annotation:
Clause (a). Godman v. Meixel, 65 Ind. 32 (1878).
Clause (b). No Indiana cases dealing with the subject matter of this division
of Section 440 have been found.

Section 441.

DUTY TO PAY COMPENSATION.

Except where the relationship of the parties, the triviality
of the services, or other circumstances indicate that the parties
have agreed otherwise, it is inferred that one who requests or
permits another to perform services for him as his agent promises to pay for them.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 442.

PERIOD OF EMPLOYMENT.

Unless otherwise agreed, mutual promises by principal and
agent to employ and to serve create obligations to employ and
to serve which are terminable upon notice by either party; if
neither party terminates the employment, it terminates in accordance with the rules stated in §§ 105-116 and 120-124.
Annotation:
Where in either an oral or i written contract of employment the time for
terminating of the employment cannot be-determined it will be considered employment at will. Speeder Cycle Co. v. Teeters, 18 Ind. App. 474,48 N. E. 595 (1897).
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Under a contract of employment where no time was set for payment, it was
held that the contract was for continuous service and that the statute of limitations did not start to run against a suit for compensation until the service was
terminated. Graves v. Pemberton, 3 Ind. App. 71, 29 N. E. 177 (1891).

Section 443.

AMOUNT OF COMPENSATION.

If the contract of employment provides for compensation
to the agent, he is entitled to receive for the full performance
of the agreed service:

(a) the definite amount agreed upon and no more, if the
agreement is definite as to amount; or
(b) the fair value of his services if there is no agreement

for a definite amount.
Annotation:
Clause (a). Blanchard v. Jones, 101 Ind. 542 (1885) (in which the principal
was allowed to recover amounts paid to or retained by agent in excess of agreed
commission). See, also, Huber Mfg. Co. v. Seabold, 14 Ind. App. 109, 42 N. E.
648 (1896).
C!ause (b). See: U. S. Mortgage Co. v. Henderson, 111 Ind. 24, 12 N. B. 88
(1887); Union Mut. Life Ins. Co. v. Buclzanan, 100 Ind. 63 (1885).

Section 444.

COMPENSATION FOR EXTRA SERVICES.

If an agent is employed for specified hours or for specified

work at a specified rate, and upon request he performs services out of the agreed hours or performs other than the agreed

services, it is inferred that he is not to receive compensation
for such additional services unless his compensation is based
upon the number of his working hours, nor compensation for
such different services unless his compensation is based upon

the results which he accomplishes.
Annotation:
The right of an employee to recover additional compensation for extra services
rendered at the request of his employer depends upon the existence of a contract
to that effect, either express or implied. Pittsburgh C., C. & St. L. R. Co. v. Marable, 189 Ind. 278, 126 N. E. 849 (1920); Pittsburgh, C., C. & St. L. R. Co. v.
Baker, 73 Ind. App. 332, 125 N. E. 233 (1919); Pittsburgh, C., C. & St. L. R.
Co. v. Marable, 81 Ind. App. 46, 140 N. E. 443 (1923). But, see: Martin v.
Prince, 12 Ind. App. 213, 40 N. E. 33 (1895); Pittsburgh, C., C. & St. L. R. Co.
v. Henderson, 9 Ind. App. 480, 36 N. E. 376 (1894); Cincinnati, I. & C. R. Co.
v. Clarkson, 7 Ind. 595 (1856); U. S. Mortgage Co. v. Henderson, 111 Ind. 24,
12 N. E. 88 (1887); Union Mut. Life Ins. Co. v. Buchanan, 100 Ind. 63 (1885).

Section 445.

COMPENSATION DEPENDENT UPON SPECIFIED RESULT.

Except where there is revocation in bad faith, in which case
the rule stated in § 454 is applicable, an agent whose compen-

RESTATEMENT OF THE LAW OF AGENCY

sation is conditional upon the performance by him of specified
services, or his accomplishment of a specified result, is not entitled to the agreed compensation unless he renders the specified services or achieves the result
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Conley
v. Brummit, 92 Ind. App. 620, 176 N. E. 880 (1931); Cline v. Rodabaugh, 97
Ind. App. 258, 179 N. E. 6 (1931); Hutchinson v. Borum, 78 Ind. App. 214,. 135
N. E. 179 (1922); Baker v. Brewer's Estate, 78 Ind. App. 143, 133 N. E. 397
(1921); Bryan v. Mayo, 188 Ind. 548, 124 N. E. 873 (1919); Provident Trust

Co. v.Darrough, 168 Ind. 29, 78 N. E. 1030 (1906); Wheeler & Wilson Mfg. Co.
v.Worrall, 80 Ind. 297 (1881); Huber Mfg. Co. v.Seabold, 14 Ind. App. 109,
42 N. E. 648 (1896); Herr v.McConnell, 67 Ind. App. 529, 119 N. E. 496 (1918);
Fischer v.Bell, 91 Ind. 243 (1883); Thomas v.Lincoln, 71 Ind. 41 (1880); Love
v. Miller, 53 Ind. 294, 21 Am. Rep. 192 (1876); W. P. Patterson & Co. V.
Temple, 94 Ind. App. 135, 180 N. E. 21 (1932); Isphorditng v.Wolfe, 36 Ind.
App. 250, 75 N. E. 598 (1905); Barmtt v. Gliing, 3 Ind. App. 415, 29 N. B.
154 (1891), rehearing denied, 3 Ind. App. 415, 29 N. E. 927 (1892).

Section 446.

COMPENSATION DEPENDENT UPON SPECIFIED RESULT
IN LIMITED TIME.

An agent whose compensation is conditional upon his performance of specified services or his accomplishment of a specified result within a specified time is not entitled to the agreed
compensation unless he renders the services or achieves the
result within such time, except where the principal, in bad
faith, has prevented him from doing so.
Annotation:
No Indiana cases in which the time element of this Section was invoived have
been found.

Section 447.

COMPENSATION DEPENDENT UPON SECURING SPECI-

PIED PRICE OR OTHER

Tmws.

An agent whose compensation is conditional upon his procuring a transaction on specified terms is not entitled to such
compensation if, as a result of his efforts, a transaction is effected on different or modified terms, although the principal
may thereby benefit.
Annotation:
See W. P. Patterson& Co. v. Temple, 94 Ind. App. 135, 180 N. E. 21 (1932).

Section 448.

COMPENSATION; AGENT AS EFFECTIVE CAUSE.

An agent whose compensation is conditional upon his accomplishment of a specified result is entitled to the agreed
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compensation if, and only if, he is the effective cause of accomplishing the result.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Wiliams
v. Leslie, 111 Ind. 70, 12 N. E. 102 (1887); Platt v. Johr, 9 Ind. App. 58, 36
N. E. 294 (1894); Clifford v. Meyer, 6 Ind. App. 633, 34 N. E. 23 (1893).

Section 449.

COMPENSATION WHEN PRINCIPAL COMPETES.

The principal does not, by contracting to pay compensation
contingent upon the agent's success in accomplishing a definite
result, thereby promise that he will not compete either personally or through another agent.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Stewart
v. Murray, 92 Ind. 543, 47 Am. Rep. 167 (1884).

Section 450.

DUTY NOT TO TERMINATE EMPLOYMENT.

A principal has a duty not to repudiate or terminate the
,employment in violation of the contract of employment.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Richardson v. EagleMachine Works, 78 Ind. 422, 41 Am. Rep. 584 (1881); AetnaLilelns.
Co. v. Nexsen, 84 Ind. 347, 43 Am. Rep. 91 (1881); Smith v. Lane, 101 Ind.
449 (1885); Ricks v. Yates, 6 Ind. 115 (1854).

Section 451.

COMPENSATION FOR SERVICES PERFORMED, AND INDEMNITY FOR CAUSES ARISING AFTER TERMINATION.

Unless otherwise agreed, upon the termination of the relationship, whether or not in breach of contract by either party, the principal:
(a) is not subject to liability to the agent for acts thereafter done by him on account of the principal, by way
either of compensation or of indemnity, except where,
under the rule stated in § 457, the agent is entitled to
quasi-contractual rights;
(b) is subject to liability to indemnify the agent for losses
resulting to him after such termination from authorized transactions entered into before the termination,
in accordance with the rules stated in § 439.
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Annotation:
See: Toland v. Stevenson, 59 Ind. 485 (1877) (in which it was held that one
who had been employed to nurse an employer and other members of the employer's family, who were ill at the time of employment, was allowed to recover
against the administrator of the employer for services rendered after death of
the employer as well as for those rendered previous to his death); Rainey v.
Lafayette Loan & Trust Co., 92 Ind. App. 344, 172 N. E. 128 (1930) (in which
an attorney hired to prosecute another for a crime was allowed to recover for
services rendered after death of the client).

Section 452.

COMPENSATION UPON TERMINATION WITHOUT BREACH
BY EITHER PARTY; GENERAL RULE.

Unless otherwise agreed, if the principal has contracted to
pay the agent for his services and the relationship terminates
without breach of contract by either party, the principal is
subject to liability to pay to the agent for services previously
performed and which are part of the agreed exchange:
(a) the agreed compensation for services for which compensation is apportioned in the contract; and
(b) the value, not exceeding the agreed ratable compensation, of services for which the compensation is not apportioned.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Toland
v. Stevenson, 59 Ind. 485 (1877); Coe v. Smith, 4 Ind. 79, 58 Am. Dec. 618
(1853), overruling Decamp v. Stevens, 4 Blackf. 24 (1835); Rainey v. Lafayette
Loan & Trust Co., 92 Ind. App. 344, 172 N. E. 128 (1930).

Section 453.

COMPENSATION UPON TERMINATION WITHOUT BREACH
BY EITHER PARTY; SERVICES NOT PART or AGREED
EXCHANGE.

(1) Unless otherwise agreed and except as stated in § 454,
an agent whose compensation is dependent upon the accomplishment of a specified result is not entitled to compensation
for services rendered in an unsuccessful effort to accomplish
that result before the rightful termination of the agency, although the principal is thereby benefited, if the services are
not part of the agreed exchange.
(2) If, in case of success, the agent's compensation is not
proportioned to the extent of his efforts in procuring the result, it is inferred that his services are not part of the agreed
exchange.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.
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Section 454.

REVOCATION IN BAD FAITH OF OFFER OF COmPENSA-,
TION.

An agent to whom the principal has made a revocable offer
of compensation if he accomplishes a specified result is entitled
to the promised amount if the principal, in order to avoid payment of it, revokes the offer and thereafter the result is accomplished, the agent's prior efforts being the effective cause
thereof.
Annotation:
New Kanawha Coal & Mining Co. v. Wright, 163 Ind. 529, 72 N. E. 550
(1904); Lane v. Albright, 49 Ind. 275 (1874).

Section 455.

REVOCATION IN BREACH OF CONTRACT OR RENUNCIATION FOR BREACH OF CONTRACT.

If the principal, in violation of the contract of employment,
terminates or repudiates the employment, or the agent properly terminates it because of breach of contract by the principal,
the agent is entitled at his election to receive either:
(a) the amount of the net losses caused and gains prevented
by the principal's breach or, if there are no such losses
or gains, a small sum as nominal damages; or
(b) the reasonable value of the services previously rendered the principal, not limited by the contract price, except that for services for which a price is apportioned
by the terms of the contract he is entitled to receive
the contract price and no more.
Annotation:
Aetna Life Ins. Co. v. Nexsen, 84 Ind. 347, 43 Am. Rep. 91 (1881); Richardson v. Eagle Machine Works, 78 Ind. 422, 41 Am. Rep. 584 (1881); Ricks v.
Yates, 5 Ind. 115 (1854).

Section 456.

REVOCATION FOR BREACH OF CONTRACT OR RENUNCIATION IN BREACH OF CONTRACT.

If a principal properly discharges an agent for breach of
contract, or the agent, by a breach of contract, renounces the
employment, the principal is subject to liability to pay to the
agent, with a deduction for the loss caused the principal by
the breach of contract:
(a) the agreed compensation for services properly rendered
for which the compensation is apportioned in the contract, whether or not the agent's breach is wilful and
deliberate; and
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(b) the value, not exceeding the agreed ratable compensation, of services properly rendered for which the compensation is not apportioned if, but only if, the agent's
breach is not wilful and deliberate.
Annotation:
Ricks v. Yates, 5 Ind. 115 (1854); Slauter v. Whitelock, 12 Ind. 338 (1859);
Bunn v. Crawford, 78 Ind. App. 1, 133 N. E. 520 (1922); Cleveland, C., C. &
St. L. R. C&. v. Scott, 39 Ind. App. 420, 79 N. E. 226 (1906) ; Milhollin v. Adams,
66 Ind. App. 376, 115 N. E. 803 (1917).

Section

457.

QUASI-CONTRACTuAL LIABILITY WHERE No CONTRACT
OR VOMABLE CONTRACT.

A principal for whom an agent has performed services in
accordance with a voidable contract which is avoided by one
of the parties, or for whom an agent or purported agent has
performed services without a promise by the principal to pay,
is subject to liability to the agent to the extent that he has
been unjustly enriched by such services.
Annotation:
Adams v. Cosby, 48 Ind. 153 (1874); Bunn v. Crawford, 78 Ind. App. 1, 133
N. E. 520 (1922); Cleveland, C., C. & St. L. R. Co. v. Scott, 39 Ind. App. 420,
79 N. P,. 226 (1906).

Section 458. LIABILITY OF PRINCIPAL TO SUBAGENT.
The authorized employment of a subagent by an agent does
not subject the principal to liability to compensate the subagent for his services, nor to other contractual liability. The
principal's liability to the subagent based upon quasi-contractual liability is the same as that of the principal to third persons.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Where
an agent employs a sub-agent to do the whole or any part of that which he was
employed to do, without the knowledge or consent of the principal, the subagent will not be entitled to claim compensation from the principal. Terre Hau e
& L R. Co. v. Brown, 107 Ind. 336, 8 N. E. 218 (1886).

Section 459.

LIABILITY OF AGENT TO SUBAGENT.

An agent is subject to liability to the subagent as his principal, in accordance with the rules stated in §§ 432-469.
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Annotation:
A sub-agent must look to the agent employing him for compensation and not
to the principal. Terre Haute & I. R. Ca. v. Brown, 107 Ind. 336, 8 N. E. 218
(1886).

Section 460.

LIABILITY OF UNDISCLOSED
EMPLOYED BY AGENT.

PRINCIPAL

TO PERSON

(1) A principal on whose behalf an agent, acting within
his power to bind the principal, employs other agents to con-

duct the principaPs affairs, not disclosing to them the existence
of the principal, is subject to the same liability to such agents
as if he were disclosed, except to the extent that his liability

is affected by the rules stated in §§ 186-211 and 302-310, which
deal with the liabilities between undisclosed principals and

third persons.
(2) Subject to the limitations stated in §§ 335 and 337, the
employing agent has the same liabilities to the one whom he
employs as if he were acting upon his own account.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 461.

LIABILITY TO SERVANTS.

A master has duties and is subject to liabilities to servants

in accordance with the rules stated in §§ 432-469.
Annotation:
Cases involving the duties and liabilities of masters to servlnts have been
cited in the annotations for sections 432-469.

Section 462.

EFFECT OF RATIFICATION.

Upon ratification, an agent or other person who, without
power to bind the principal, has purported to do so is entitled
to the same rights against the principal as if the act had been
authorized, except where the principal:
(a) is induced to affirm by the misrepresentation or duress
of the agent; or

(b) is obliged to affirm in order to protect his own inter.
ests.
Annotation:
The general rule stated in this Section is in accord with the law of Indiana.
U. S. Mortgage Co. v. Henderson, 111 Ind. 24, 12 N. E. 88 (1887); Hauss v.
Niback, 80 Ind. 407 (1881).
No Indiana cases relating to the exceptions in clauses (a) and (b) have been
found.
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TILE B.

Section 463.

BEMCIES OF AGENT

GENEAL RULE.

An agent whose principal violates or threatens to violate a
contractual or quasi-contractual duty to him has an appropriate remedy. He may, in a proper case:
(a) maintain an action at law;
(b) obtain a decree for an accounting or other equitable relief;
(c) maintain a claim to a set-off or a counterclaim in an
action brought by the principal;
(d) refuse to render further services;
(e) exercise the rights of a lien holder; or
(f) stop in transit goods shipped to the principal.
Annotation:
Clause (a).
Clause (b).
Clause (c).

See annotations for Sections 432-462.
See the annotations for Section 436.
The rule stated in this division is in accord with the law of In-

diana. Noble v. Leary, 37 Ind. 186 (1871); Judah v. Trustees of Vincennes University, 16 Ind. 56 (1861); Judah v. Trustees of Vincennes University, 23 Ind.
272 (1864); English v. Devarro, 5 Blackf. 588 (1841).
Clause (d). No Indiana cases dealing with 'the subject matter of this division
have been found.
Clause (e). See the annotations for Section 464.
Clause (f). See the annotations for Section 466.

Section 464.

WHEN AGENT HAs LiEN.

Unless he undertakes duties inconsistent with such a right
or otherwise agrees that it is not to exist:
(a) an agent has a right to retain possession of money,
goods, or documents of the principal, of which he has
gained possession in the proper execution of his agency,
until he is paid the amount due him from the principal
as compensation for services performed or as indemnity
for money advanced or liability incurred by him in connection with such things;
(b) a factor, banker, or attorney at law has the further
right to retain possession of money, goods, or documents until he is paid the amount due him upon the
general balance of accounts created by transactions
conducted by him as such factor, banker, or attorney;
(c) a factor who has made advances or incurred liability
with respect to goods received by him for sale has a
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right to sell them contrary to directions of the principal, after notice to the principal, if the reasonable
protection of the factor's interest so requires;
(d) an agent to whom goods have been consigned but not
received, and who advances money in anticipation of
their receipt, has a right to their possession and thereafter, under the conditions stated in Clauses (a), (b),
and (c), to the rights therein stated; and
(e) an attorney of record who has obtained a judgment has
an interest therein, as security for his fees in the case
and for proper payments made and liabilities incurred
during the course of the proceedings.
Annotation:
Clause (a). The rule stated in this division is in accord with the law of Indiana. An agent who purchases wool and delivers it on board cars for his principal, has the right to retain possession thereof until the commissions are paid.
Welker v. Appleman, 44 Ind. App. 699, 90 N. E. 35 (1909).
Clause (b). An agent or broker having property or money in his hands may
retain the amount of his lien out of it. This rule applies to bankers and attorneys.
Vinton v. Baldwin, 95 Ind. 433 (1884); Shaw v. Ferguson, 78 Ind. 547 (1881).
Clause (c). No Indiana cases dealing with the subject matter of this division
have been found.

Clause (d).

No Indiana cases dealing with the subject matter of this division

have been found.

Clause (e).

No Indiana cases dealing with the subject matter of this division

have been found.

Section 465.

WHEN SUBAGENT HAs LIEN.

(1) Against the agent and subject to the rights of the ultimate principal, a subagent has a lien upon things of such
principal under the conditions under which other agents have
liens against their principals, as stated in § 464.
(2) Unless the principal has agreed otherwise, the lien of
a subagent in things of a disclosed or partially disclosed principal is limited by the rights between the principal and the
agent, except where the agent has bound the principal by a
transaction with the subagent in excess of the agent's authority, under the conditions stated in §§ 159-185.
(3) Against an undisclosed principal, the subagent has a
lien under the same conditions as if the agent were the principal, except where the agent has acted in excess of his authority, in which case the rules stated in §§ 194-211 are applicable.
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Annotation:
See First Nat. Bank v. First Nat. Bank, 76 Ind. 561, 40 Am. Rep. 261 (1881),
holding that if commercial paper is deposited in a bank for collection, and is
transmitted by that bank to any other bank or agent, whose duty it becomes to
make the collection, the bank or agent actually making the collection can be
held directly by the owner of the paper to pay the amount, less charges and expenses, to him.

Section 466.

WHEN AGENT HAS RIGHT OF STOPPAGE IN TRANSITU.

Unless he has otherwise contracted, an agent who has a
security interest in goods of the principal because of money
paid by him for them, liability incurred in their purchase, or
advances made to the principal upon their security, is entitled
to stop them when in transit to the principal upon learning of
the principal's insolvency.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Welker
v. Appleman, 44 Ind. App. 699, 9 N. E. 35 (1909), holding that where no time
was specified for the payment of the agent's commissions for the purchase of
wool for his principal, it would be presumed that payment was to be made on
delivery of the wool, and hence the agent by offering delivery f.o.b,. cars did
not lose his right to retake and retain the wool under a lien for the commissions.
TITLE C. DEFENSES

Section 467.

ILLEGALITY AS DEFENSE.

An agent who makes an illegal agreement with the principal to act for him, or whose services for the principal are illegal under the rules stated in the Restatement of Contracts,
§§ 512-597, is entitled neither to compensation for his services
nor indemnity for losses sustained by him in performing them,
except as stated in the Restatement of Contracts, §§ 598-609.
.4

Annotation:
Where it is mutually understood and intended that a broker is to purchase a
commodity which is never to be delivered to the customer, but that the account
is to be adjusted by paying or receiving the difference between the contract and
current market price, the entire contract is illegal and void, and in such cases
the law leaves the parties where it finds them. Davis v. Davis, 119 Ind. 511, 21
N. E. 1112 (1889); Whitesides v. Hunt, 97 Ind. 191, 49 Am. Rep. 441 (1884);
Nave v. Wilson, 12 Ind. App. 38, 38 N. E. 876 (1894). Where the services rendered

by an attorney are not illegal either on account of the nature of the service or
circumstances under which it is rendered, he may recover on a quantum meruitd
notwithstanding the contract is invalid as being champertous. City of Rochester
v. Campbell, 184 Ind. 421, 111 N. E. 420 (1916); Lafferty v. Jelley, 22 Ind. 471
(1864). See Daniels v. Barney (Danids v. Wells), 22 Ind. 207 (1864), for other
illegal contractual relations.
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Section 468.

STATUTES OF FRAUDS AS DEFENSE.

(1) If a statute provides that no action shall be brought
upon an agreement not capable of performance within a year
unless the promise is in writing signed by the party to be
charged, a person who, by a bilateral contract, orally promises
to employ another as an agent for such a period that the contract is not capable of performance within a year from the
time of the promise, is not thereby liable in an action upon the
agreement for failure to perform it.
(2) If a statute provides that a person employing another
for a specified purpose shall not be liable to the other for compensation unless the employer has signed a memorandum in
writing, a person has no duty to pay to another whom he
orally employs for such purpose either the promised compensation or the reasonable value of services rendered.
(3) Except as stated in Subsection (2), an agent who has
partially or fully performed a contract which is not enforceable because a memorandum thereof has not been signed is entitled to the fair value of services rendered if the principal refuses to perform the contract or to sign a memorandum.
Annotation:
The rule stated in subsection 1 is in accord with the law of Indiana. Shumate
v. Farlow, 125 Ind. 359, 25 N. E. 432 (1890); Griffith v. Hammer, 73 Ind. App.
159, 126 N. E. 855 (1920); Board oj Com'rs of Clark County v. Howell, 21 Ind.
App. 495, 52 N. E. 769 (1899).
The rule stated in subsection 2 is in accord with the law of Indiana. IND.
STAT. ANN.

(Baldwin, 1934) § 8364; IND. ANN. STAT. (Burns, 1933) § 33-104;

IND. ANN. STAT. (Burns, 1926) § 8048. Since the enactment of this Statute in
1901, no recovery can be had for service rendered in the sale of real estate unless a contract in writing has been executed by the owner or his duly qualified
representative. Bryan v. Mayo, 188 Ind. 548, 124 N. E. 873 (1919); Provident
Trust Co. v. Darroug*, 168 Ind. 29, 78 N. E. 1030 (1906); Zimmerman v.
Zehendner, 164 Ind. 466, 73 N. E. 920, 3 Ann., Cas. 655 (1905); Peters v. Martin,
69 Ind. App. 436, 122 N. E. 16 (1919); Luther v. Bash, 61 Ind. App. 535, 112
N. E. 110 (1916); Waddle v. Smith, 58 Ind. App. 587, 108 N. E. 537 (1915);
Wysong v. Sells, 44 Ind. App. 238, 88 N. E. 954 (1909); Price v. Walker, 43
Ind. App. 519, 88 N. E. 78 (1909); Phillips v. Jones, 39 Ind. App. 626, 80 N. E.
555 (1907). There can be no recovery under quantum meruit on an oral contract
for commissions for the sale of real estate. Fullenwider v. Goben, 176 Ind. 312,
95 N. E. 1010 (1911); Zimmerman v. Zehendner, 164 Ind. 466, 73 N. E. 920,
3 Ann. Cas. 655 (1905); Beahler v. Clark, 32 Ind. App. 222, 68 N. E. 613 (1903).
A broker cannot recover a commission for bringing about an exchange of land
under the statute unless his contract is in writing. Elmore v. Brinneman, 70 Ind.
App. 222, 123 N. E. 348 (1919); Lewis v. Popejoy, 70 Ind. App. 590, 123 N. E.
646 (1919). However, a written agreement promising to pay a commission for
the sale of land executed after the service has been rendered is valid. Miller v.
Farr, 178 Ind. 36, 98 N. E. 805 (1912); Hatfield v. Thurston, 87 Ind. App. 541,
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161 N. E. 568 (1928); Andrews v. Peters, 82 Ind. App. 200, 145 N. E. 579 (1924);
Waddle v. Smith, 58 Ind. App. 587, 108 N. E. 537 (1915); Doney v. Laugdin, 50
Ind. App. 38, 94 N. E. 1027 (1911).
The rule stated in subsection 3 is in accord with the law of Indiana. Wolke
v. Fleming, 103 Ind. 105, 2 N. E. 325, 53 Am. Rep. 495 (1885); Board o Com'rs
of Clark County v. Howell, 21 Ind. App. 495, 52 N. E. 769 (1899).

Section 469.

DISLOYALTY OR INSUBORDINATION AS DEFENSE.

An agent is entitled to no compensation for conduct which
is disobedient or is a breach of his duty of loyalty; such conduct, if constituting a wilful and deliberate breach of his contract of service, disentitles him to compensation for even properly performed services for which no compensation is apportioned.
Annotation:
he rule stated in this Section is in accord with the law of Indiana. Cheney
v. Unroe, 166 Ind. 550, 77 N. E. 1041, 117 Am. St. Rep. 391 (1906); U. S.
Mortgage Co. v. Henderson, 111 Ind. 24, 12 N. E. 88 (1887); Simonds v. Hoover,
35 Ind. 412 (1871); Porter v. Silvers, 35 Ind. 295 (1871); Cleveland & St. L.
R. Co. v. Pattison, 15 Ind. 70 (1860); Trees v. Millikan, 43 Ind. App. 256, 85
N. E. 123 (1908); McAfee v. Bending, 36 Ind. App. 628, 76 N. E. 412 (1905).

Topic 2.

Section 470.

Liability in Tort for His Own Misconduct
GENERAL RULE.

A principal is subject to liability to an agent for his own
conduct as he is to third persons for similar conduct, except as
his liability is modified by the rules stated, in §§ 492-528, dealing with a master's duties of care with respect to working conditions.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 471.

DUTY OF WARNING.

A principal is subject to liability in an action of tort for
failing to use care to warn an agent of an unreasonable risk involved in the'employment, if the principal should realize that
it exists and that the agent is likely not to be or to become
aware of it, thereby suffering harm.
Annotation:
See annotation to Section 510.

NOTRE DAME LAWYER

Topic 3. Liability to Agents Not Servants for Torts or
Servants, Other Agents, and Contractors
Section 472.

GENERAL RULE.

A principal is subject to liability to an agent who is not a
servant for damage caused by the tortious conduct of his
servants, of other agents, and of other persons doing'work for
him, as he is to third persons.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Topic 4.

Liability to Servants for Torts of Servants,
Other Agents, and Contractors
TITLE A.

Section 473.

GENERAL RULE

STATEMENT OF RULE.

A master is subject to liability to a servant for damage
caused by the tortious conduct of his other servants, of his
agents who are not servants, and of other persons doing work
for him, as he is to third persons, except where he is not liable
for the conduct of fellow servants, in accordance with the rules
stated in §§ 474-491, and except as his liability is varied by the
duties of protection stated in §§ 492-528.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Indianapolis Traction & Terminal Co. v. Isgrig, 181 Ind. 211, 104 N. E. 60 (1914);
Indianapolis Traction & Terminal Co. v. Romans, 40 Ind. App. 184, 79 N. E.

1068 (1907).
TITLE B. THE FELLOW SERVANT RULE

Section 474.

STATEMENT OF RULE.

Subject to the limitations stated in §§ 476-488, a master is
not liable to a servant who, while acting within the scope of
his employment or in connection therewith, is injured solely
by the negligence of a fellow servant in the performance of
acts not involving a violation of the master's nondelegable duties stated in §§ 492-520.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Indianapolis Traction & Terminal Co. v. Kinney, 171 Ind. 612, 85 N. E. 954, 23 L. R.
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A. (K. S.) 711 (1908); Dill v. Marmon, 164 Ind, 507, 73 N. E. 67, 69 L. R. A.
163 (1905); Evansville & T. H. R. Co. v. Tohtll 143 Ind. 49, 41 N. E. 709, rehearing denied, 42 N. E. 352 (1895); Evansville & R. R. Co. v. Henderson, 134
Ind. 636, 33 N. E. 1021 (1893); Capper v. Louisville, R. & St. L. R. Co., 103
Ind. 305, 2 N. E. 749 (1885) ; Bogard v. Louisville, E. & St. L. R. Co., 100 Ind.
491 (1885); Sullivan v. Toledo, W. & W. R. Co., 58 Ind. 26 (1877); Columbus
& I. C. R. Co. v. Arnold, 31 Ind. 174, 99 Am. Dec. 615 (1869); Slattery's Admn'r
v. Toledo & W. R. Co., 23 Ind. 81 (1864); Thayer v. St. Louis, A. & T. H.
R. Co., 22 Ind. 26, 85 Am. Dec. 409 (1864); Ohio & M. R. Co. v. Tindall, 13
Ind. 366, 74 Am. Dec. 259 (1859); Madison & I. R. Co. v. Bacon, 6 Ind. 205
(1855); Flickner v. Lambert, 36 Ind. App. 524, 74 N. E. 263 (1905).

Section 475.

DEFINITioN

OF FELLOW SERVANT.

Fellow servants are servants employed by the same master
in the same enterprise or household and so related in their
labor that, because of proximity or otherwise, there is a special risk of harm to one of them if the other is negligent.
Annotation:
Fellow servants are those who are engaged under the same master in promoting
one common object. Ohio & M. R. Co. v. Hammersley, 28 Ind. 371 (1867). Also,
fellow servants are all those persons engaged by the master in carrying on the
common enterprise. Indiana Union Traction Co. v. Pring, 41 Ind. App. 247, 83
N. E. 733 (1908).

Section 476.

FELLOW SERVANT RuLE; DIFFERENT MASTERS.

Two servants employed by different masters are not fellow
servants, although both servants are engaged upon the same
piece of work and are subject to special risks from the negligence of each other.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Valparaiso
Lighting Co. v. Tyler, 177 Ind. 278, 96 N. E. 768 (1911); Winona Technical Institute, at Indianapolis,v. Stolte, 173 Ind. 39, 89 N. E. 393 (1909); Chicago Terminal Transfer R. Co. v. Vandenberg, 164 Ind. 470, 73 N. E. 990 (1905); U. S.
Board & Paper Co. v. Landers) 47 Ind. App. 315, 93 N. E. 232 (1910).

Section 477.

FELLOW SERVANT RULE; SAME ENTERPRISE.

Servants of the same master are fellow servants only if
they are employed in the same enterprise or household.
Annotation:
It is enough for the fellow servant rule to apply that the negligent servant
and the injured servant are in the employment of the same master, engaged in
the same common. enterprise, both employed to perform duties and services tending to accomplish the same general purpose, as in maintaining and operating a
railroad, operating a factory, working a mine, or erecting a building. Indianapolis
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& Grand Rapids Transit Co. v. Foreman, 162 Ind. 85, 69 N. E. 669, 102 Am.
St. Rep. 185 (1904); Evansville & R. R. Co. v. Barnes, 137 Ind. 306, 36 N. E.
1092 (1894); Columbus & 1. C. R. Co. v. Arnold, 31 Ind. 174, 99 Am. Dec. 615

(1869); Slattery's Adm'r v. Toledo & W. R. Co., 23 Ind. 81 (1864); Indianapolis
& Grand Rapids Transit Co. v. Andis, 33 Ind. App. 625, 72 N. E. 145 (1904).

Section 478.

FELLOW SERVANT RULE; SEPARATE DEPARTMENTS.

Servants employed in the same enterprise by the same master are not fellow servants unless they are so related in their
labor that they are regularly or are likely to be in proximity
to each other, or there is a special risk of harm to one of them
if the other is negligent; but one may be a fellow servant of
another although the other is employed in a separate depart-

ment.
Annotation:
Servants employed by the same master and engaged in the "same common
enterprise," or same general undertaking, are fellow servants and the master is
not liable for an injury to one occasioned by the negligence of another although
not employed in the same department. Indianapolis & Grand Rapids Transit Co.
v.Foreman, 162,Ind. 85, 69 N. E. 669, 102 Am. St. Rep. 185 (1904); Columbus
& I. C. R. Co. v. Arnold, 31 Ind. 174, 99 Am. Dec. 615 (1869). Note: Indiana
cases do not recognize the different department rule and cases recognizing it have
been overruled by the above cases. The overruled cases are: Fitzpatrick v. New

Albany & S. R. Co., 7 Ind. 436 (1856); Gillenwater v. Madison & I. R. Co.,
5 Ind. 339, 61 Am. Dec. 101 (1854).

Section 479.

FELLOW SERVANT RULE; DIFFERENCE IN RANx.

One may be a fellow servant of another although the other
is a superior or inferior servant.
Annotation:
In Indiana a servant cannot recover for an injury caused by the negligence of
a fellow servant, although of a superior grade, unless the latter occupies the position of vice-principal. Pittsburgh, C. & St. L. R. Co. v. Adams, 105 Ind. 151,
5 N. E. 187 (1886). Whether a person is a fellow-servant or a vice-principal does
not depend on the grade of service, title or rank, but on the character of the act
performed. Nall v. Louisville, N. A. & C. R. Co., 129 Ind. 260, 28 N. E. 183,
rehearing denied, 28 N. E. 611 (1891); Justice v. Pennsylvania Co., 130 Ind. 321,

30 N. E. 303 (1892); Cleveland, C., C. & St. L. R. Co. v. Poland, 174 Ind. 411,
91 N. E. 594, rehearing denied, 92 N. E. 165 (1910).
In the following cases the fellow-servant rule was applied although there was
a difference in rank between the servants: Southern Indiana R. Co. v. Harrell,
161 Ind. 689, 68 N. E. 262, 63 L. R. A. 460 (1903); Southern Indiana R. Co. v.
Martin, 160 Ind. 280, 66 N. E. 886 (1903); Brazil & C. Coal Co. v. Cain, 98
Ind. 282 (1884); Columbus & I. C. R. Co. v. Arnold, 31 Ind. 174, 99 Am. Dec.
615 (1869).
In the following cases the negligent person was held to be vice-principal:

Knickerbocker Ice Co. v. Gray, 171 Ind. 395, 84 N. E. 341 (1908); Mitchell v.
Robinson, 80 Ind. 281, 41 Am. Rep. 812 (1881).
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Section 480.

FELLOW SERVANT "RULE; DIFFERENT SERVICES.

One may be a fellow servant of another although the two
are performing different kinds of work.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Indian-

apolis & Grand Rapids Transit Co. v. Foreman, 162 Ind. 85, 69 N. E. 669, 102
Am. St. Rep. 185 (1904); Gormley v. Ohio & M. R. Co., 72 Ind. 31 (1880).

Section 481.

FELLOW SERVANT
SERVE.

RULE;

PERSONS

COMPELLED TO

(1) A servant compelled by law or by duress to enter the
employment is not subject to the disabilities created by the
fellow servant rule.
(2) Compulsion of law to continue in an employment voluntarily entered does not prevent the disabilities of the fellow
servant rule from applying.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 482.

FELLOW SERVANT RULE; NON-DISCLOSURE OF MASTER OR OF COMMON EMPLOYMENT.

(1) The fellow servant rule does not prevent a servant
from having a cause of action against a master. for an injury
caused by the conduct of another servant employed by the
same master if the injured servant, as the master should
know, reasonably believes that the person injuring him is employed by a different master.
(2) Servants employed by the agent of an undisclosed principal are subject to the disabilities of the fellow servant rule
in actions against the principal for the negligence of other
servants employed in the same enterprise.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 483.

FELLOW SERVANT RULE; ILLEGAL EMPLOYMENT.

A servant employed in violation of a statute passed for the
protection of the class to which he belongs against the risks
arising from the conduct of fellow servants is not subject to
the disabilities created by the fellow servant rule.
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Annotation:
When a minor is illegally employed, the minor is not chargeable with assumption of risk or contributory negligence. Waverly Co. v. Beck, 180 Ind. 523, 103
N. E. 332 (1913); Thomas Madden, Son & Co. v. Wilcox, 174 Ind. 657, 91 N. E.
933 (.1910); Inland Steel Co. v. Yedinak, 172 Ind. 423, 87 N. E. 229, 139 Am.
St. Rep. 389 (1909). See, also, Capital Rattan Co. v. Fancher, 64 Ind. App. 685,
116 N. E. 593 (1917).

Section 484.
(1)

FELLOW SERVANT RULE; INCAPACITY OF SERVANT.

A person too young to appreciate the risks of the em-

ployment is not subject to the disabilities created by the fellow servant rule.
(2) The fact that a person does not have capacity to contract does not prevent the application of the fellow servant
rule.
Annotation:
See: Pittsburgh, C. & St. L. R. Co. v. Adams, 105 Ind. 151, 5 N. E. 187
(1885); Chicago & G. E. R. Co. v. Harney, 28 Ind. 28, 92 Am. Dec. 282 (1867).

Section 485.

FELLOW SERVANT RULE; VOLUNTEER ASSISTANTS.

A person who, without the consent of the master, acts as
a servant in assisting a servant in the performance of the
master's business for the purpose only of aiding the servant

or the business of the master is subject to the disabilities
created by the fellow servant rule.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Everhart
v. Terre Haute & IndianapolisRailroad Co., 78 Ind. 292, 41 Am. Rep. 567 (1881);
Stalcup v. Loulsthle, N. A. & C. R. Co., 16 Ind. App. 584, 45 N. E. 802 (1897).

Section 486.

FELLOW SERVANT RULE;

TxmE

AND PLACE.

The immunity of the master from liability to a servant for
conduct of a fellow servant continues while the servant:
(a) is acting within the scope of his employment or in connection therewith; or
(b) is upon the premises or vehicle of his master, in con-

nection with the work for which he is employed.
Annotation:
Cause (a).

No Indiana cases dealing with the subject matter of this subdivision of Section 486 have been found.
Clause (b). The cases follow the distinctions made in the comment to subdivision (b) of this Section. Indianapolis Traction & Terminal Co. v. Isgrig, 181
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Ind. 211, 104 N. E. 60 (1914); Indiana Union Traction Co. v. Lingey, 178 Ind.
135, 98 N. E. 728 (1912); Indianapolis Traction & Terminal Co. v. Romans, 40
Ind. App. 184, 79 N. E. 1068 (1907); Indianapolis & Grand Rapids Transit Co.
v. Foreman, 162 Ind. 85, 69 N. E. 669, 102 Am. St. Rep. 185 (1904); Southern
Indiana R. Co. v. Messick, 35 Ind. App. 676, 74 N. E. 1097 (1905); Baltimore
& 0. S. W. R. Co. v. Clapp, 35 Ind. App. 403, 74 N. E. 267 (1905); Bowles v.
Indiana R. Co., 27 Ind. App. 672, 62 N. E. 94, 87 Am. St. Rep. 279 (1901).

Section 487.

FELLOW SERVANT RULE; ASSAULTS.

A master is subject to liability to a servant for the unprivileged use of force directed against him, or for defamation,
by another servant of the same master, acting within the scope
of his authority in the enforcement of commands or in the
protection of the principal's interests.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been

found.

Section 488.

FELLOW SERVANT RULE; BELONGINGS OF SERVANTS.

The immunity created by the fellow servant rule applies
not only to physical harm suffered by a servant, but also to
damage to implements supplied by and used by him within the
scope of his employment.
Annotation:

No Indiana cases dealing with the subject matter of this Section have been
found.

Section 489.

FELLOW SERVANT RuLE; FAmmiEs OF SERVANTS.

Except as stated in § 490, the disabilities created by the
fellow servant rule do not extend to the members of a servant's family who are harmed by another servant of the same
master or by such servant himself.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 490.

FELLOW SERVANT RULE;

Loss.

Tmnn

PERSONS SUF RNG

(1) Except where a parent of an unemancipated minor employed without the parent's consent brings an action for loss
of services of such minor, the disabilities of the fellow servant
rule apply to a person suffering pecuniary loss from harm to
a servant caused by a fellow servant.
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(2) A parent who has consented to the illegal employment
of his minor child cannot recover for harm to the child caused
by his fellow servants even though the minor could recover
under the rule stated in § 484.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 491.

FELLOW SERVANT RULE; STATUTORY MODIFICATIONS.

The immunity of the master from liability for the conduct
of fellow servants may be diminished or terminated by statute.
Annotation:
With respect to statutory modifications, see the Indiana Workmen's Compensation Act (IND. STAT. AxN. (Baldwin, 1934) §§ 16386, 16387; IND. ANN. STAT.
(Burns, 1933) §§ 40-1210, 40-1211).
TITLE C.

NON-DEL.EGABLE DUTIES OF MASTER

Section 492. GENERAL RULE.
In accordance with the rules stated in §§ 493-528, a master
is subject to a duty that care be used either to provide working conditions which are reasonably safe for his servants, considering the nature of the employment, or to warn them of
risks of unsafe conditions which he should realize they may
not discover by the exercise of due care.
Annaation:
The rule stated in this Section is in accord with the law of Indiana. Brazil
Block Coal Co. v. Gibson, 160 Ind. 319, 66 N. E. 882, 90 Am. St. Rep. 281
(1903); Evansvile & T. H. R. Co. v. Duet, 134 Ind. 156, 33 N. E. 355
(1893); Nall v. Lotsville, N. A. & C. R. Co., 129 Ind. 260, 28 N. E. 183, 611
(1891); Ohio & M. R. Co. v. Pearcy, 128 Ind. 197, 27 N. E. 479 f1891); Mesker
v. Bishop, 56 Ind. App. 45S, 103 N. E. 492 (1913); Ft. Wayne Iron & Sted Co.
v. Parseil, 49 Ind. App. 565, 94 N. E. 770 (1911); Baltimore & Ohio S. W. R.
Co. v. Walker, 41 Ind. App. 588, 84 N. E. 730 (1908); Parry Mfg. Co. v. Eaton,
41 Ind. App. 81, 83 N. E. 510 (1908); Louisville, N. A. & C. R. Co. v. Qtdnn,
14 Ind. App. 554, 43 N. E. 240 (1896); Evansville & T. H. R. Co. v. Holcomb,
9 Ind. App. 198, 36 N. E. 39 (1894).

Section 493.

EXTENT OF DUTY OF CARE.

In creating and maintaining the conditions of employment,
the master has a duty to his servants to have precautions
taken which reasonable care, intelligence, and regard for the
safety of his servants require.
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Annotation:
The rule stated in this Section is in accord with the law of Indiana. Shirley
Hill Coal Co. v. Moore, 181 Ind. 513, 103 N. E. 802 (1914); De Pauw Co. v.
Stubblefield, 132 Ind. 182, 31 N. E. 796 (1892); Indiana Car Co. v. Parker, 100
Ind. 181 (1885); American Coal Mining Co. v. Lewis, 77 Ind. App. 394, 133
N. E. 846 (1922); Parry Mfg. Co. v. Eaton, 41 Ind. App. 81, 83 N. E. 510 (1908).
A master is not obliged to use the most improved appliances, but only required
to use ordinary care to furnish safe appliances. Lake Shore & M. S. R. Co. V.
McCormick, 74 Ind. 440 (1880); Jourdan v. Town of La Grange, 65 Ind. App.

502, 104 N. E. 104 (1914).

Section 494.

DUTY OF CARE TO CHMLDREN.

Except as provided by statute, the standard of care as to
working conditions with respect to children is the same as
that with respect to adults, but in the application of the standard, the youth and inexperience of the child are considered.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Dickason Coal Co. v. Liddil, 49 Ind. App. 40, 94 N. E. 411 (1911) ; Levey v. Bigelow,
6 Ind. App. 677, 34 N. E. 128 (1893); Louisville, N. A. & C. R. Co. v. Frawley,
110 Ind. 18, 9 N. E. 594 (1886); Atlas Engine Works v. Randall, 100 Ind. 293,
90 Am. Rep. 798 (1885).

Section 495.

KNOWLEDGE WICH MASTER Is REQUIRED TO HAVE.

A master is subject to a duty to his servants to conduct his
business in the light of knowledge which he has, and of such
knowledge as to the conditions likely to harm his servants as
persons experienced in the business and having special acquaintance with the subject matter have.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Republic
Iron & Steel Co. v. Lulu, 48 Ind. App. 271, 92 N. E. 993 (1910); Indianapolis
Terra C6tta Co. v. Wachstetter, 44 Ind. App. 590, 88 N. E. 853 (1909).

Section 496.

NOTICE TO MASTER OF DANGEROUS CONDITIONS.

For the purpose of determining whether or not cTlue care
has been used in the performance of the non-delegable duties
of the master to his servants, the master has notice of facts
affecting the safety of his servants if. notice of such facts
comes to him, or to a servant or other person whose duty it
is to act upon them in the performance of the master's duty
to protect his servants.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Indiana
Union Traction Co. v. Long, 176 Ind. S32, 96"N. E. 604 (1911); Antioch Coal
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Co. v. Rockey, 169 Ind. 247, 82 N. E. 76 (1907); Ohio & M. R. CV. v. Stein,
140 Ind. 61, 39 N. E. 246 (1894); Indiana Iron Co. v. Cray, 19 Ind. App. 565,
48 N. E. 803 (1897).

Section 497.

TImE

WHEN AND PLAcE WHERE DUTY EXISTS.

The duty of the master to a servant to furnish reasonably
safe conditions exists only while the servant is properly acting within the scope of his employment or while, in connection
therewith, he is in a place or vehicle in the control of the master in which he is then required to be by reason of his employment or which has been provided for use incidental to his employment.
Annotation:
See the following cases: 'Pittsburgh, C. & St. L. R. Co. v. Adams, 105 Ind.
151, 5 N. E. 187 (1886); Brown v. Shirley Hill Coal Co., 47 Ind. App. 354, 94
N. E. 574 (1911); Cleveland, C., C. & St. L. R. Co. v. Martin, 13 Ind. App.
485, 41 N. E. 1051 (1895).

Section 498.

APPLICABILITY Or TORT PRINCIPLES AS TO RISK AND
CAUSATION.

A master is not subject to liability to a servant harmed by
the negligent breach of the master's duty to his servants, un-

less:
(a) the servant harmed is one to whom the master owed
the duty of care;
(b) the harm suffered is within the risk created by the

breach of duty; and
(c) the negligent conduct is the responsible cause of the
harm.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Munde
Pulp Co. v. Davis, 162 Ind. 338, 70 N. E. 873 (1904); Citizens Telephone Co. V.
Prickett, 189 Ind. 141, 125 N. E. 193 (1919); Vandalia Coal Co. v. Price, 178
Ind. 546, 97 N. E. 429 (1912); W. McMillen & Son v. Hall, 59 Ind. App. 345,
109 N. E. 424 (1915).

Section 499.

RISKS INHERENT IN ENTERPRISE.

A master who has performed the duties stated in § 492 is
not liable to a servant harmed by a risk incident to the nature
of the work.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Diamond
Block Coal Co. v. Cuthbertson, 166 Ind. 290, 76 N. E. 1060 (1906); Hoosier
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Stone Co. v. McCain, 133 Ind. 231, 31 N. E. 956 (1892); Pittsburgh, C. & St.
L.R. Co. v. Adams, 105 Ind. .151, 5 N. E. 187 (1886); W. McMillen & Son v.
Hall, 59 Ind. App. 545, 109 N. E. 424 (1915); Lager v. Rock, 57 Ind. App. 79,
104 N. E. 111 (1914).

Section 500.

TRANSITORY DANGERS.

The master's liability for unsafe working conditions does
not extend to temporary dangerous conditions of which the
conduct of fellow servants in the performance of operative details of the work is the sole responsible cause.
Annotation:
See the following case: Riley v. Neptune, 181 Ind. 228, 103 N. E. 406 (1913).
As to the effect of Employer's Liability Act, see J. Wooley Coal Co. v. Tevault,
187- Ind. 171, 118 N. E. 921, 119 N. E. 485 (1918).

Section 501.

STRUCTURES OR INSTRUMENTALITIES MADE BY MASTER,

A master who, by his servants, erects structures or manufactures instrumentalities for use in his business is subject to
liability to his servants who subsequently occupy or use. them
in their employment and who are harmed by defects therein
which care in the erection, or manufacture would have prevented.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Consolidated Stone Co. v. Morgan, 160 Ind. 241, 66 N. E. 696 (1903); Standard Oil
Co. v. Bowker, 141 Ind. 12, 40 N. E. 128 (1895); Louisville, N. A. & C. R. Co.
v. Berkey, 136 Ind. 181, 35 N. E. 3 (1893); Federal Cement Tile Co. v. Karf,
50 Ind. App. 608, 97 N. E. 185 (1912).

Section 502.

STRUCTURES, INSTRUMENTALITIES OR MATERIALS

Ac-

QUIRED PROM OTHERS.

A master who uses in his business a completed structure,
instrumentality, or materials not made by his servants:
(a) is subject to liability for harm caused to his servants
by a failure to use reasonable care in the purchase or
inspection thereof.;
(b) is not subject to liability for harm caused to his servants by unknown defects due to negligence in manufacture or upkeep prior to the time of purchase which
reasonable care in the acquisition or inspection thereof would not reveal

NOTRE DAME LAWYER
Annotation:
The rules stated in this Section are in accord with the law of Indiana. Chestnut v. Southern Indiana R. Ca., 157 Ind. 509, 62 N. E. 32 (1901); Louisville, N.
A. & C. R. Co. v. Bates, 146 Ind. 564, 45 N. E. 108 (1896).

Section 503.

MAINTENANCE, INSPECTION, AND REPAIR.

The duty of a master as to working conditions extends to
the maintenance, inspection, and repair of the premises in his
control upon which his servants are employed and of the im.plements which they use, and to the control of the conduct of
fellow servants with whom they work.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Columbus
& I. C. R. Co. v. Arnold, 31 Ind. 174, 99 Am. Dec. 615 (1869); Lake Shore &
M. S. R. Co. v. McCormick, 74 Ind. 440 (1880); Deep Vein Coal Co. v. Raney,
62 Ind. App. 608, 112 N. E. 392 (1916).

Section 504.

HARM CAUSED BY THIRD PERSONS OR UPON PrEMISES NOT IN MASTER'S CONTROL.

The master's duty as to working conditions does not extend
to the condition of premises not in his control, nor to the conduct of third persons with whom the servants are to be
brought into contact during the course of the work, except
that he has a duty to disclose dangerous conditions of which
he should know.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Deep
Vein Coal C&. v. Raney, 62 Ind. App. 608, 112 N. E. 392 (1916). See, also, Naylor v. Holland-St. Louis Sugar Co., 75 Ind. App. 132, 130 N. E. 152 (1921).

Section 505. NumBER AND QUALITY OF SERVANTS.
The duty of the master as to working conditions includes
a duty of care to provide a sufficient number of competent fellow servants so that the conditions of employment are not unreasonably dangerous.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. It is the
duty of a railroad company to provide a sufficient force for the proper management of its trains. Pennsylvania Co. v. McCaffrey, 139 Ind. 430, 38 N. E. 67,
29 L. R. A. 104 (1894). The following cases deal with the quality of servants:
Evansville & T. H. R. Co. v. Guyton, 115 Ind. 450, 17 N. E. 101, 7 Am. St. Rep.
458 (1888); Ohio & Miss. R. Co. v. Collarn, 73 Ind. 261, 38 Am. Rep. 134.
(1881); Pittsburgh, Ft. W. & C. R. Co. v. Ruby, 38 Ind. 294, 10 Am. Rep. 111
(1871).
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Section 506.

GENERAL PLAN OF WORK.

The duty of the master as to working conditions includes
a duty of care so to plan the work that the servants employed
therein are not subjected to unreasonable risks.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 507.

DuTY TO PROVIDE SuPEzVsoRs.

The duty of the master as to working conditions includes
a duty of care to supply competent supervisors of the operative details of the business where this is reasonably necessary to prevent undue risk of harm to his servants in the performance of such details.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 508.

DUTY TO MAKE AND ENFORCE RULES.

In work dangerous to servants employed in it unless rules
are made for its conduct, the duty of the master as to working conditions includes a duty that care be used to promulgate
and enforce suitable rules.
Annotation:
It is the duty of a master to adopt and promulgate reasonable rules for the
safety of his servants and to see that such rules are not habitually violated.
However, the servant's positive and negligent violation of the master's reasonable rules, with knowledge thereof, and without excuse or justification, constitutes contributory negligence and precludes the servant's recovery. Cleveland,
C., C. & St. L. R. Co. v. Gossett, 172 Ind. 525, 87 N. E. 723 (1009); Chicago &
E. R. Co. v. Hatnerick, 50 Ind. App. 425, 96 N. E. 649 (1911),'rehearing denied,
98 N. E. 422 (1912); Knickerbocker Ice Co. v. Sndth, 45 Ind. App. 445, 91 N.
E. 28 (1910).
Section 509.

LIABILITY FOR IMPROPER ORDERS.

The duty of the master as to working conditions includes
a duty of care as to orders given as acts of management and
not in connection with the operative details of the work.
Annotation:
A master is liable for an improper or negligent order given by him or one
acting in his behalf whereby a servant is injured. Evannle & T. H. R. Co. v.
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Lipking, 183 Ind. 572, 109 N. E. 47 (1915); Muncie Pulp Co. v. Davis, 162 Ind.
558, 70 N. E. 875 (1904); Vandalia R. Co. v. Kendall, 68 Ind. App. 1, 119 N. E.
816 (1918).

Section 510.

DUTIES TO INSTRUCT, WARN, AND
WORK TO SERVANT.

GIVE

SUITABLE

The master's duty as to working conditions includes a duty
that care be used to give such instruction to servants employed by him as, from what the master should know concerning them and the work they are employed to do, is necessary to prevent unreasonable risk to them and to other servants during the progress of the work, and to give them work
suitable to their apparent capacities.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Lavene
v. Friedricks,186 Ind. 333, 115 N. E. 324, rehearing denied, 116 N. E. 421 (1917);
Louisville, N. A. & C. R. Co. v. Wright, 115 Ind. 378, 16 N. E. 145, 17 N. E.
584, 7 Am. St. Rep. 432 (1888); Marietta Glass Mfg. Ca. v. Bennett, 60 Ind.
App. 435, 106 N. E. 419 (1914); Kingan & Co-. v. Foster, 53 Ind. App. 511, 102
N. E. 103 (1913); Ft. Wayne Iron & Steel Co. v. Parsell, 49 Ind. App. 565, 94
N. E. 770 (1911); Standard Oil Co. v. Fordeck, 34 Ind. App. 181, 71 N. E. 163
(1904).

Section 511.

LIABILITY FOR HARM FROm FORCES OF NATURE.

The master's duty as to working conditions includes a duty
that care be used to guard against reasonably foreseeable
harm from natural forces against which he should know the
servants cannot protect themselves.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 512.

DUTY TO PROTECT ENDANGERED OR HURT EMPLOYEE.

(1) If a servant, while acting within the scope of his employment, comes into a position of imminent danger of serious
harm and this is known to the master or to a person who has
duties of management, the master is subject to liability for a
failure by himself or by such person to exercise reasonable
care to avert the threatened harm.
(2) If a servant is hurt and thereby becomes helpless when
acting within the scope of employment in an isolated place, or
in a dangerous activity from a risk arising therefrom, and
this is known to the master or to a person having duties of
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management, the master is subject to liability for his negligent failure or that of such person to give first aid to such
servant and to care for him until he can be cared for by others.
Annotation:
No Indiana cases dealing with the subject matter of subsection (1) have been
found.
Where a railroad employee is injured in his employment so as to be incapable
of caring for himself, the company is under a duty to take such steps .as are
reasonably necessary and proper to prevent aggravation of the injury through
exposure, or the lack of medical or surgical assistance. Tippecanoe Loan & T.
Co. v. Cleveland, C., C. & St. L. R. Co., 57 Ind. App. 644, 104 N. E. 866, rehearing denied, 106 N. E. 739 (1914). As to the extent of the master's duty to
furnish medical and surgical aid, see Ohio & Miss. R. Co. v. Early, 141 Ind. 73,
40 N. E. 257, 28 L. R. A. 546 (1895). But see, also, Souruine v. McRoy Clay
Works, 42 Ind. App. 358, 85 N. E. 782 (1908), holding that corporations whose
"business is stationary," such as coal mining and clay companies, are under no
duty to furnish medical aid to servants in cases of emergency.

Section 513.

LIABILITY TO SERVANTS HAMING DUTY OF INSPECTION.

A master who has satisfied his duties as to warning
the selection of fellow servants is not liable to servants
ployed to make an inspection for harm caused during such
ployment by the condition which they were employed to
cover.

and
enemdis-

Annotation:
The rule stated in this Section is in accord with the law of Indiana. Citizens
Tel. Co. v. Prickett, 189 Ind. 141, 125 N. E. 193 (1919).
Section 514.

LIABILITY TO SERVANTS COMPLETING THINGS.

A servant engaged in continuing the process of manufacture of a structure, instrumentality, or other thing does not
have a cause of action against the master because of the negligence of a fellow servant in the prior construction or inspection of such thing, if the master has performed his duties
of care as to materials, organization, and the selection of fellow servants.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 515.

LIABILITY

TO

SERVANTS

MANUFACTURING

THEIR

OWN INSTRUMENTALITIES.

If a master supplies a group of servants with carefully selected materials out of which they manufacture a structure
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or appliance to be used by them for temporary construction
purposes, the master is not liable to one of them for harm
caused during such use by the negligence of another member
of the group in its construction, if the master has performed
his duties of care as to planning, supervision, and the selection of fellow servants.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Wolf v.
Griner, 67 Ind. App. 698, 119 N. E. 839 (1920).

Section 516.

LIABILITY TO VOLUNTEER ASSISTANTS OF SERVANTS
AND TO SERVANTS OF INDEPENDENT CONTRACTORS.

Except as to servants employed in the business of an undisclosed principal, the duties of a master to his servants do
not extend to those who assist his servants in the performance
of the master's work, but who are not his servants.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section 517.

LIABILITY TO LENT SERVANTS.

A servant knowing that he has been lent by his master to
serve another as his servant has the rights of a servant
against the second master but not those of a servant against
the first.
Annotation:
See Parkhurst v. Sw'ift, 31 Ind. App. 521, 68 N. E. 620 (1903).

Section 518.

LIABILITY OF APPARENT MASTER AND UNDISCLOSED
MASTER.

(1) One who employs another as his servant is subject
to liability to him for unsafe working conditions although the
employment is on behalf of an undisclosed principal.
(2) An undisclosed principal is subject to liability for unsafe working conditions to a servant employed for him by an
agent empowered to employ such servant.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

RESTATEMENT OF THE LAW OF AGENCY

Section 519.

LIABILITY OF MASTER REQUIRED TO EMPLOY SERVANTS FROM A SPECIFIED CLASS.

The master's liability for unsafe working conditions does
not extend to conditions of which the responsible cause is the
negligence of a person to whom he is required to confide the
control of such conditions and over whose directions he has
no control, unless the master has notice of the conditions or
of the incompetency of such persons.
Annotation:
No Indiana cases dealing with the subject matter of this Section have been
found.

Section

520.

STATUTORY DurTs.

A master is subject to liability to his servants for harm
caused to them by his failure to perform duties imposed upon
him by statute for their protection.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Vandalia
Coal Co. v. Coakley, 184 Ind. 661, 111 N. E. 426 (1916); Inland Steel Co. v.
Yedinak, 172 Ind. 423, 87 N. E. 229, 139 Am. St. Rep. 389 (1909); Diamond
Block Coal Co. v. Cuthbertson, 166 Ind. 290, 76 N. E. 1060 (1906); Robertson
v. Ford, 164 Ind. 538, 74 N. E. 1 (1905); McBeth-Evans Glass Co. V. Brunson,
70 Ind. App. 513, 122 N. E. 439 (1919); Kingan & Co. v. Albin, 70 Ind. App.
493, 123 N. E. 711 (1919).
TITLE D.

Section 521.

DEFENSES

SERVANT'S ASSUMPTION

OF RISK.

Except as provided by statute and subject to the limitations stated in §§ 522-524, in the absence of an agreement to
the contrary, a master is not liable for harm caused by an unsafe state of the premises or of other conditions of the employment to a servant who, knowing the facts and understanding the risks therein, voluntarily enters or continues in
the employment.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Walling

v. T. H., 1. & E. T. Co., 60 Ind. App. 607, 111 N. E. 198 (1916); Evansville
Gas & Electric Light Co. v. Raley, 38 Ind. App. 342, 76 N. E. 548, rehearing
denied, 78 N. E. 254 (1905).
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Section 522.

ASSUMPTION OE

RisK;

MASTER PROMISES TO MAKE

SAFE.
Unless otherwise agreed, if a master manifests his intention to remedy dangerous conditions of employment for which
he would be responsible to servants having no notice of them,
he is subject to liability to a servant harmed by such conditions who reasonably believes that the conditions will be made
safe, until such time as the servant has reason to believe that
the conditions will not be changed.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Lavene
v. Friedricks, 186 Ind. 333, 115 N. E. 324, rehearing denied, 186 Ind. 347, 116
N. E. 421 (1917); Doan v. Atkins & Co., 184 Ind. 678, 111 N. E. 312 (1916);

Inland Steel Co. v. Gillespie, 181 Ind. 633, 104 N. E. 76 (1914); McFarland Carriage Co. v. Potter, 153 Ind. 107, 53 N. E. 465 (1899); Rogers v. Lrayden, 127
Ind. 50, 26 N. E. 10 (1891); Indianapolis & St. L. R. Co. v. Watson, 114 Ind.
20, 14 N. E. 721, 5 Am. St. Rep. 578, rehearing denied, 15 N. E. 824 (1887).

Section 523.

AsSUMPTION or RIsK; SER IcE CoERCE.

Although a servant enters or continues in his employment
with the knowledge that the conditions of his employment are
unsafe, he is not barred from recovery for harm caused
by the failure of the employer to make the conditions safe if,
at the time when he so enters or remains, he is compelled by
law to do so, or if he is coerced to act. in the protection of his
own interests or of the interests of others by a situation
created through a breach of the master's duty.
Annotation:
The rule stated in this Section is in accord with the law of Indiana. Vandalia
R. Co. v. Kendall, 68 Ind. App. 1, 119 N. E. 816 (1918).

Section 524.

SERVANT'S ASSUMPTION or RIsKs WITHIN PROTECTION OF STATUTES.

Whether or not a servant is barred from recovery against
his master because the servant voluntarily encounters a
known risk from which a statute requires the master to protect him depends upon the construction placed upon the statute.
Annotation:
See: IND. STAT. ANN. (Baldwin, 1934) § 10482; IND. ANN. STAT. (Burns,
1933) § 40-1103. The Employers' Liability Act was construed in Wooley Coal Co.
v. Tevault, 187 Ind. 171, 118 N. E. 921 (1918).
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Section 525.

SERVANT'S CONTRIBUTORY NEGLIGENCE.

A servant harmed by a violation of the master's duty of
care is subject to the defense of contributory negligence if
his own negligence is a contributing cause of the harm.
Annotation:
See: IND. STAT. Amr. (BaIdwin, 1934) -§§ 10100-2, 10100-3; IND. ANN. STAT.
(Burns, 1933) §§ 40-1102, 40-1103; IxD. ANz. STAT. (Burns, 1926) §§ 9433, 9434;

Vandalia R. Co. v. Fry, 70 Ind. App. 85, 123 N. E. 124 (1919);-Litte Coal Co.
v. O'Brien, 63 Ind. App. 504, 114 .N. E. 96 (1916).

Section 526.

SERVANT'S DISOBEDrENcE OF ORDERS.

Except where a statute provides
harmed by the concurrence of his own
violation of orders and the negligence
cause of action against his master for

otherwise, a servant
wilful and unjustified
of the master has no
such harm.

Annotation:
'I1he rule stated in this Section is in accord with the law of Indiana. Sullivan
v. Indianapolis C. & W. Traction Co., 55 Ind. App. 407, 103 N. E. 860 (1914);
See, also, Waverly Co. v. Beck, 180 Ind. 523, 103 N. E. 332 (1913), which illustrates the situation described in comment (b).

Section 527.

ILLEGAL EMTLOYMENT.

A servant knowingly assisting in an illegal enterprise conducted by the master is barred from recovery against the master for harm received as the result of a failure by the master
to perform what otherwise would be his non-delegable duties,
under the conditions which bar any person assisting another
in the commission of illegal acts from recovery for the harmful conduct of the other.
Annotation:
For cases illustrating the principle set forth in comment (b), see Inland Steel
Co. v. Yedinak, 172 Ind. 423, 87 N. E. 229, 139 Am. St. Rep. 389 (1909), transferred from Appellate Court, 42 Ind. App. 629, 86 N. E. 503 (1908); Vandi;"&
Coal Co. v. Buter, 68 Ind. App. 245, 119 N. B. 34 (1918).

Section 528.

WORMN'S COMPENSATION ACTS.

The immunity of a master from liability to a servant for
the conduct of a fellow servant under the rules stated in §§
473-491, his liability for personal fault under the rules stated
in §§ 470-471, and his liability for failure to perform the duties stated in §§ 492-527 may be diminished or terminated by
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statutes providing for compensation to be paid to servants for
harm arising out of and in the course of their employment,
irrespective of fault.
Annotation:

IND. STAT. ANN. (Baldwin, 1934) §1 16387, 16388, 16389; IND ANN. STAT.
(Burns, 1933) §§ 40-1210, 40-1211, 40-1212; Terre Haute L & E. Traction Co.
v. Hayes, 195 Ind. 638, 145 N. E. 569 (1924); Diamond v. Cleary, 88 Ind. App.
518, 162 N. E. 372 (1928); Union Traction Co. of Indiana v. McCuUlough, 87
Ind. App. 27, 154 N. E. 41 (1926); Ayshire Coal Co. v. West, 72 Ind. App. 699,
125 N. E. 84 (1919).

